JAEY R DG
| BLA 94- 858 Deci ded Gctober 27, 1997

Appeal froma decision of the Billings Resource Area Manager, Bureau
of Land Managenent, Mbntana, to renove w | d horses fromthe Pryor Muntain
WId Hrse Range. M 4700.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

A BLMdeci sion inpl enenting a wld horse area
nanagenent pl an and capture pl an based on an

appropri ate nanagenent | evel which wll avert
deterioration of the range and preserve a thriving
natural ecol ogi cal bal ance i n accordance wth section
3(b) of the WId Free-Roaming Horses and Burros Act, as
anended, 16 US C § 1333(b) (1994), wll be upheld
where the record denonstrates that the decisionis
based upon a reasonabl e anal ysis of data col | ected on
an ongoi ng basi s.

APPEARANCES  Joey R Deeg, Bridger, Mbntana, pro se; Karan L. Dunni gan,
Esq., Ofice of the Solicitor, Bllings, Mntana, for the Bureau of Land
Managenent .

(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S
Joey R Deeg has appeal ed froman August 9, 1994, Decision of the

B l1ings Resource Area Manager, Bureau of Land Managenent (BLM), Mntana,
to renove wld horses fromthe Pryor Muntai n WId Horse Range (PM¥R. 1/

1/ The PMA¥R is located in the southeastern portion of Carbon QGounty,
Mntana. The PMA¥R was created by order of the Secretary of the Interior,
on Sept. 9, 1968, and was the first such designation in the Lhited Sates.
The area is admnistered prinarily for the protection and nanagenent of
wld horses, wildife, recreation, watershed, archeol ogical, and scenic
val ues. The herd nanagenent area designation directs that nmanagenent of
the wld horses be wthin a bal anced programwhi ch considers all public
val ues wthout inpairnent to the productivity of the land. See American
Horse Protection Inc., 134 1BLA 24, 25 (1995).
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The Area Manager's Decision states that the 1984 Herd Managenent Area
P an (HWP) established an appropriate managenent |evel (AM) of 121 head
of wld horses plus or mnus 5 percent. Renovals of wld horses were
conducted al nost every year until 1993. Because of funding constraints
there was no renoval in 1993, resulting in a critical need to renove horses
in 1994. After taking a census, BLMdetermned that between 50 and 60 head
woul d be renoved, |eaving a popul ation of 115 head. The Area Manager
determned that the roundup woul d take place in Septenber 1994 and t hat
heal thy horses woul d be offered for adoption. dting the adverse inpact of
excess aninals on their habitat, the Area Manager placed his Decision into
full force and effect as of August 8, 1994, pursuant to 43 CF.R 8§
4770. 3(c).

Deeg filed a "Mtion to Say” pursuant to 43 CF.R 8§ 4.21(a). In
response, BLMfiled an instrunent noving to dismss the Mtion to Say on
the ground that Deeg had not filed a notice of appeal wthin the tine frane
prescribed by 43 CF. R § 4.411(a).

In an OQder dated Gctober 3, 1994, the Board deni ed Deeg' s request for
a stay and BLMs Mtion to Dsmss. dting Mchael B ake, 127 |BLA 109,
110 (1993), and Robert E Qi skovich, 128 IBLA 69 (1993), we stated that 43
CFR 8 4.21(a) was not applicable to decisions to renove w | d horses and
burros frompublic lands but that nothing in the regulations at 43 CF. R
Part 4 precluded the filing of a request for a stay at any tine during a
proceedi ng before the Board. Wiile we entertained Deeg's Mtion to Say,
we denied it because it failed to denonstrate that a stay shoul d be
granted. V& denied the Mtion to DO smss on the ground that, even though
Deeg's filing was not styled as a notice of appeal, it challenged the
findi ngs and concl usions of BLMs Deci sion and was therefore properly
treated as a notice of appeal .

In his appeal, Deeg asserts that utilization studies are to be used in
determini ng the nunber of horses that are required to be renoved to restore
athriving natural ecol ogi cal bal ance and deni es that BLM provi ded any
utilization studies. Deeg argues that the HWP "was never subjected to a
current Environnental Inpact Satenent and is not inplenmented by a current
record of decision.” (Mtionto Say at 1.) Deeg contends that the

renoval plan authorizes all (100% horses to cone off for

sel ective renoval in keeping wth the strategic plan which

vi ol ates the mni numfeasi bl e managenent activity of the Wid
Horse and Burro Law intensive, intrusive and i nvasi ve nanagenent
that destroys social structure and takes fromw !l d horses their
bui | t-1n popul ati on def ense nechani smand adapti ve behavi or t hat
allows themto survive!

Id. at 1-2.
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The BLM contends that horse renoval is necessary to avoi d significant
horse deaths during the wnter, to increase the vigor and viability of the
herd, and to prevent further range deterioration due to overgrazi ng.

[1] Section 3(b)(2) of the WId Free-Roaming Horses and Burros Act
(Act), as anended, 16 US C 8 1333(b)(2) (1994), provides the statutory
authority for the renoval of excess wld free-roamng horses and burros
fromthe public range. Specifically, the statute provides that where the
Secretary of the Interior determnes on the basis of available infornation

that an overpopul ati on exi sts on a given area of the public | ands
and that action is necessary to renove excess aninal s, he shall

i medi atel y renove excess aninmal s fromthe range so as to achi eve
appropri ate nanagenent |evels. Such action shall be taken * * *
until all excess aninal s have been renoved so as to restore a
thriving natural ecol ogi cal bal ance to the range, and protect the
range fromthe deterioration associ ated wth overpopul ation.

16 US C 8 1333(b)(2) (1994). The term"excess aninal s" is defined in the
Act as wld free-roamng horses or burros "which nust be renoved froman
area in order to preserve and naintain a thriving natural ecol ogical

bal ance and mul tipl e-use relationship in that area.” 16 US C § 1332(f)
(1994).

The goal of wild horse and burro managenent is to maintain a thriving
nat ural ecol ogi cal bal ance between w | d horse and burro popul ati ons,
wldife, livestock, and vegetation, and to protect the range fromthe
deterioration associated wth overpopul ation of wld horses and burros. 16
USC 8 1333(a) (1994); Dahl v. Qark, 600 F. Supp. 585, 594 (D Nev.
1984); Mchael B ake, 138 IBLA 170, 177 (1997); Anerican Horse Protection,
Inc., 134 IBLAat 26; Aninal Protection Institute of Amverica, 131 IBLA 175,
178 (1994). A determnation that renoval of wld horses is warranted nust
be based on research and anal ysis, and on nonitoring prograns invol ving
studies of grazing utilization, trend in range condition, actual use, and
clinatic factors. Aninal Protection Institute of Averica, supra;, Aninal
Protection Institute of Arerica, 117 IBLA 4, 5 (1990). Were the record
establishes that an area is either currently experiencing resource danmage
or thereis asignificant threat of resource damage, renoval is warranted.

Portland Audubon Society, 128 | BLA 370, 374-75 (1994); Aninal Protection
Institute of Anverica, 109 IBLA 112, 114 (1989). The BLMnay renove hor ses
to prevent thelir nunbers frombecomng excessive. Anerican Horse
Protection, Inc., supra; Animal Protection Institute of Averica, 118 IBLA
63, 75 (1991). The BLMneed not wait until actual danage to the rangel and
occurs, but nay take preventative action to avoid it. Mchael B ake, 135
IBLA 5, 15 (1996); Anerican Horse Protection, Inc., supra; Aninal
Protection Institute of Anerica, 118 IBLA at 75.

The Board will affirma decision establishing the AL suitable for a
herd managenent area where the decision is predicated on an anal ysi s

141 I BLA 69

WAW Ver si on



| BLA 94-858

of nonitoring data such as grazing utilization, trend in range condition,
actual use, and other factors that denonstrate that nai ntenance of the herd
at the prescribed |level s of horse population wll restore the range to a
thriving natural ecol ogi cal bal ance and prevent a deterioration of the
range, in accordance wth section 3(b) of the Act, 16 US C § 1333(b)
(1994). Amwrican Horse Protection, Inc., 134 IBLA at 26-27. V¢ have hel d
that a person challenging a BLMdeci sion to renove w ld horses for an area
of the public lands bears the burden of denonstrating by a preponderance of
the evidence that BLMcormtted an error in ascertaining, collecting, or
interpreting the data upon which it relies inits decision. Mchael B ake,
135 IBLA at 14.

Herein, the case record reveal s that the Decision inpl enenting horse
renoval is predicated on a nunber of factors. The Decision nentions that a
portion of the area included in the cal cul ation of the AM, the "Sorensen
extension area," which has a carrying capacity of six head, is no | onger
available for use by wld horses. (Decisionat 1.) It also states that in
February 1994 there were 143 horses on the PMMR Further, it notes that
noni toring data show that the range condition trend i s dowward.

In addition, on appeal, BLMprovided a copy of a July 27, 1990,
nenor andumfromthe WIld Horse Wangler to the B llings Resource Area
Manager review ng fluctuations in the PMAR wi | d horse popul ation over the
period 1971-1990. (Response to Mition to Say, Attachnent 1.) This
nenor andum whi ch lists census and nortality statistics for those years,
concl udes that in years when the nunber of wld horses exceeded 121 head,
there was a nuch higher nortality rate "in the foll owng year or so until
the nunbers cone back down.” 1d. at 3. The nenorandumal so concl uded t hat
i nprovenent of the range conditions in the Pryor Muntai ns depended on
keepi ng "the nunber of horses wthin the capacity of the range." 1d.

Further, followng the filing of the appeal, BLM provided the Board
wth a copy of a Septenber 22, 1994, letter in which the Forest Service
Beartooth DO strict Ranger advised BLMthat PMMR horses, "spilling over
onto Forest F an Managenent Areas NOT desi gnated for horse nanagenent, are
jeopardizing joint utilization studies" and would result in the Forest
Servi ce "pursui ng changes to the all owabl e | and use of the Forest Service
portion of the wld horse range [so that] rangel and and wat er shed
condi tions are not conprom sed fromovergrazing by wld horses.”

As noted in our Oder, Deeg does not deny that utilization studies
were used to determine the AM. set in the HWP, nor does he deny that the
HVAP provides for the selection of aninals having certain characteristics
toremain on the PR Mreover, there is no indication that the 1984
HWP was tinely challenged. Hnally, Deeg has not explai ned why an
environnental inpact statenent is necessary to support a capture plan.

V& conclude that the record in this case clearly supports BLMs
Decision. Deeg has not net his burden of denonstrating that the data upon
whi ch BLM based its horse renoval actionis in error.
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Therefore, pursuant to the authority del egated to the Board of Land
appeal s by the Secretary of the Interior, 43 CF. R § 4.1, the Decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes P. Terry
Admini strative Judge
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